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taken into account in determining the
aggregate sum of the taxable gifts for
preceding calendar periods. (The allow-
able exclusion from a gift is $5,000 for
years before 1939, $4,000 for the cal-
endar years 1939 through 1942, $3,000 for
the calendar years 1943 through 1981,
and $10,000 thereafter.)

(b) In determining the aggregate sum
of the taxable gifts for the ‘‘preceding
calendar periods” (as defined in
§25.2502-1(c)(2)), the total of the
amounts allowed as deductions for the
specific exemption, under section 2521
(as in effect prior to its repeal by the
Tax Reform Act of 1976) and the cor-
responding provisions of prior laws,
shall not exceed $30,000. Thus, if the
only prior gifts by a donor were made
in 1940 and 1941 (at which time the spe-
cific exemption allowable was $40,000),
and if in the donor’s returns for those
years the donor claimed deductions to-
taling $40,000 for the specific exemption
and reported taxable gifts totaling
$110,000, then in determining the aggre-
gate sum of the taxable gifts for the
preceding calendar periods, the deduc-
tions for the specific exemption cannot
exceed $30,000, and the donor’s taxable
gifts for such periods will be $120,000
(instead of the $110,000 reported on the
donor’s returns). (The allowable deduc-
tion for the specific exemption was
$50,000 for calendar years before 1936,
$40,000 for calendar years 1936 through
1942, and $30,000 for 1943 through 1976.)

(¢c) If the donor and the donor’s
spouse consented to have gifts made to
third parties considered as made one-
half by each spouse, pursuant to the
provisions of section 2513 or section
1000(f) of the Internal Revenue Code of
1939 (which corresponds to section
2513), these provisions shall be taken
into account in determining the aggre-
gate sum of the taxable gifts for the
preceding calendar periods (under para-
graph (a) of this section).

(d) If interpretations of the gift tax
law in preceding calendar periods re-
sulted in the erroneous inclusion of
property for gift tax purposes that
should have been excluded, or the erro-
neous exclusion of property that should
have been included, adjustments must
be made in order to arrive at the cor-
rect aggregate of taxable gifts for the
preceding calendar periods (under para-
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graph (a) of this section). However, see
section 1000 (e) and (g) of the 1939 Code
relating to certain discretionary trusts
and reciprocal trusts. However, see
§25.2504-2(b) regarding certain gifts
made after August 5, 1997.

[T.D. 7238, 37 FR 28727, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40373, Sept. 7,
1983; T.D. 8845, 64 FR 67770, Dec. 3, 1999]

§25.2504-2 Determination of gifts for
preceding calendar periods.

(a) Gifts made before August 6, 1997. If
the time has expired within which a
tax may be assessed under chapter 12 of
the Internal Revenue Code (or under
corresponding provisions of prior laws)
on the transfer of property by gift
made during a preceding calendar pe-
riod, as defined in §25.2502-1(c)(2), the
gift was made prior to August 6, 1997,
and a tax has been assessed or paid for
such prior calendar period, the value of
the gift, for purposes of arriving at the
correct amount of the taxable gifts for
the preceding calendar periods (as de-
fined under §25.2504-1(a)), is the value
used in computing the tax for the last
preceding calendar period for which a
tax was assessed or paid under chapter
12 of the Internal Revenue Code or the
corresponding provisions of prior laws.
However, this rule does not apply
where no tax was paid or assessed for
the prior calendar period. Further-
more, this rule does not apply to ad-
justments involving issues other than
valuation. See §25.2504-1(d).

(b) Gifts made or section 2701(d) taxable
events occurring after August 5, 1997. If
the time has expired under section 6501
within which a gift tax may be assessed
under chapter 12 of the Internal Rev-
enue Code (or under corresponding pro-
visions of prior laws) on the transfer of
property by gift made during a pre-
ceding calendar period, as defined in
§25.2502-1(c)(2), or with respect to an
increase in taxable gifts required under
section 2701(d) and §25.2701-4, and the
gift was made, or the section 2701(d)
taxable event occurred, after August 5,
1997, the amount of the taxable gift or
the amount of the increase in taxable
gifts, for purposes of determining the
correct amount of taxable gifts for the
preceding calendar periods (as defined
in §25.2504-1(a)), is the amount that is
finally determined for gift tax purposes
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(within the meaning of §20.2001-1(c) of
this chapter) and such amount may not
be thereafter adjusted. The rule of this
paragraph (b) applies to adjustments
involving all issues relating to the gift
including valuation issues and legal
issues involving the interpretation of
the gift tax law. For purposes of deter-
mining if the time has expired within
which a gift tax may be assessed, see
§301.6501(c)-1(e) and (f) of this chapter.

(c) Examples. The following examples
illustrate the rules of paragraphs (a)
and (b) of this section:

Example 1. (i) Facts. In 1996, A transferred
closely-held stock in trust for the benefit of
B, A’s child. A timely filed a Federal gift tax
return reporting the 1996 transfer to B. No
gift tax was assessed or paid as a result of
the gift tax annual exclusion and the appli-
cation of A’s available unified credit. In 2001,
A transferred additional closely-held stock
to the trust. A’s Federal gift tax return re-
porting the 2001 transfer was timely filed and
the transfer was adequately disclosed under
§301.6501(c)-1(£)(2) of this chapter. In com-
puting the amount of taxable gifts, A
claimed annual exclusions with respect to
the transfers in 1996 and 2001. In 2003, A
transfers additional property to B and time-
ly files a Federal gift tax return reporting
the gift. (ii) Application of the rule limiting ad-
justments to prior gifts. Under section 2504(c),
in determining A’s 2003 gift tax liability, the
amount of A’s 1996 gift can be adjusted for
purposes of computing prior taxable gifts,
since that gift was made prior to August 6,
1997, and therefore, the provisions of para-
graph (a) of this section apply. Adjustments
can be made with respect to the valuation of
the gift and legal issues presented (for exam-
ple, the availability of the annual exclusion
with respect to the gift). However, A’s 2001
transfer was adequately disclosed on a time-
ly filed gift tax return and, thus, under para-
graph (b) of this section, the amount of the
2001 taxable gift by A may not be adjusted
(either with respect to the valuation of the
gift or any legal issue) for purposes of com-
puting prior taxable gifts in determining A’s
2003 gift tax liability.

Example 2. (i) Facts. In 1996, A transferred
closely-held stock to B, A’s child. A timely
filed a Federal gift tax return reporting the
1996 transfer to B and paid gift tax on the
value of the gift reported on the return. On
August 1, 1997, A transferred additional
closely-held stock to B in exchange for a
promissory note signed by B. Also, on Sep-
tember 10, 1997, A transferred closely-held
stock to C, A’s other child. On April 15, 1998,
A timely filed a gift tax return for 1997 re-
porting the September 10, 1997, transfer to C
and, under §301.6501(c)-1(f)(2) of this chapter,
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adequately disclosed that transfer and paid
gift tax with respect to the transfer. How-
ever, A believed that the transfer to B on
August 1, 1997, was for full and adequate con-
sideration and A did not report the transfer
to B on the 1997 Federal gift tax return. In
2002, A transfers additional property to B and
timely files a Federal gift tax return report-
ing the gift.

(ii) Application of the rule limiting adjust-
ments to prior gifts. Under section 2504(c), in
determining A’s 2002 gift tax liability, the
value of A’s 1996 gift cannot be adjusted for
purposes of computing the value of prior tax-
able gifts, since that gift was made prior to
August 6, 1997, and a timely filed Federal gift
tax return was filed on which a gift tax was
assessed and paid. However, A’s prior taxable
gifts can be adjusted to reflect the August 1,
1997, transfer because, although a gift tax re-
turn for 1997 was timely filed and gift tax
was paid, under §301.6501(c)-1(f) of this chap-
ter the period for assessing gift tax with re-
spect to the August 1, 1997, transfer did not
commence to run since that transfer was not
adequately disclosed on the 1997 gift tax re-
turn. Accordingly, a gift tax may be assessed
with respect to the August 1, 1997, transfer
and the amount of the gift would be reflected
in prior taxable gifts for purposes of com-
puting A’s gift tax liability for 2002. A’s Sep-
tember 10, 1997, transfer to C was adequately
disclosed on a timely filed gift tax return
and, thus, under paragraph (b) of this sec-
tion, the amount of the September 10, 1997,
taxable gift by A may not be adjusted for
purposes of computing prior taxable gifts in
determining A’s 2002 gift tax liability.

Example 3. (i) Facts. In 1994, A transferred
closely-held stock to B and C, A’s children. A
timely filed a Federal gift tax return report-
ing the 1994 transfers to B and C and paid gift
tax on the value of the gifts reported on the
return. Also in 1994, A transferred closely-
held stock to B in exchange for a bona fide
promissory note signed by B. A believed that
the transfer to B in exchange for the promis-
sory note was for full and adequate consider-
ation and A did not report that transfer to B
on the 1994 Federal gift tax return. In 2002, A
transfers additional property to B and time-
ly files a Federal gift tax return reporting
the gift.

(ii) Application of the rule limiting adjust-
ments to prior gifts. Under section 2504(c), in
determining A’s 2002 gift tax liability, the
value of A’s 1994 gifts cannot be adjusted for
purposes of computing prior taxable gifts be-
cause those gifts were made prior to August
6, 1997, and a timely filed Federal gift tax re-
turn was filed with respect to which a gift
tax was assessed and paid, and the period of
limitations on assessment has expired. The
provisions of paragraph (a) of this section
apply to the 1994 transfers. However, for pur-
poses of determining A’s adjusted taxable
gifts in computing A’s estate tax liability,

558



Internal Revenue Service, Treasury

the gifts may be adjusted. See §20.2001-1(a) of
this chapter.

(d) Effective dates. Paragraph (a) of
this section applies to transfers of
property by gift made prior to August
6, 1997. Paragraphs (b) and (c) of this
section apply to transfers of property
by gift made after August 5, 1997, if the
gift tax return for the calendar period
in which the transfer is reported is
filed after December 3, 1999.

[T.D. 8845, 64 FR 67770, Dec. 3, 1999]
TRANSFERS

§25.2511-1 Transfers in general.

(a) The gift tax applies to a transfer
by way of gift whether the transfer is
in trust or otherwise, whether the gift
is direct or indirect, and whether the
property is real or personal, tangible or
intangible. For example, a taxable
transfer may be effected by the cre-
ation of a trust, the forgiving of a debt,
the assignment of a judgment, the as-
signment of the benefits of an insur-
ance policy, or the transfer of cash,
certificates of deposit, or Federal,
State or municipal bonds. Statutory
provisions which exempt bonds, notes,
bills and certificates of indebtedness of
the Federal Government or its agencies
and the interest thereon from taxation
are not applicable to the gift tax, since
the gift tax is an excise tax on the
transfer, and is not a tax on the subject
of the gift.

(b) In the case of a gift by a non-
resident not a citizen of the United
States—

(1) If the gift was made on or after
January 1, 1967, by a donor who was not
an expatriate to whom section
2501(a)(2) was inapplicable on the date
of the gift by reason of section
2501(a)(3) and paragraph (a)(3) of
§25.2501-1, or

(2) If the gift was made before Janu-
ary 1, 1967, by a donor who was not en-
gaged in business in the United States
during the calendar year in which the
gift was made, the gift tax applies only
if the gift consisted of real property or
tangible personal property situated
within the United States at the time of
the transfer. See §§25.2501-1 and 25.2511—
3.

(c)(1) The gift tax also applies to gifts
indirectly made. Thus, any transaction

§25.2511-1

in which an interest in property is gra-
tuitously passed or conferred upon an-
other, regardless of the means or de-
vice employed, constitutes a gift sub-
ject to tax. See further §25.2512-8 relat-
ing to transfers for insufficient consid-
eration. However, in the case of a
transfer creating an interest in prop-
erty (within the meaning of §25.2518-
2(c)(3) and (c)(4)) made after December
31, 1976, this paragraph (c)(1) shall not
apply to the donee if, as a result of a
qualified disclaimer by the donee, the
interest passes to a different donee.
Nor shall it apply to a donor if, as a re-
sult of a qualified disclaimer by the
donee, a completed transfer of an inter-
est in property is not effected. See sec-
tion 2518 and the corresponding regula-
tions for rules relating to a qualified
disclaimer.

(2) In the case of taxable transfers
creating an interest in the person dis-
claiming made before January 1, 1977,
where the law governing the adminis-
tration of the decedent’s estate gives a
beneficiary, heir, or next-of-kin a right
completely and unqualifiedly to refuse
to accept ownership of property trans-
ferred from a decedent (whether the
transfer is effected by the decedent’s
will or by the law of descent and dis-
tribution), a refusal to accept owner-
ship does not constitute the making of
a gift if the refusal is made within a
reasonable time after knowledge of the
existence of the transfer. The refusal
must be unequivocal and effective
under the local law. There can be no re-
fusal of ownership of property after its
acceptance. In the absence of the facts
to the contrary, if a person fails to
refuse to accept a transfer to him of
ownership of a decedent’s property
within a reasonable time after learning
of the existence of the transfer, he will
be presumed to have accepted the prop-
erty. Where the local law does not per-
mit such a refusal, any disposition by
the beneficiary, heir, or next-of-kin
whereby ownership is transferred gra-
tuitously to another constitutes the
making of a gift by the beneficiary,
heir, or next-of-kin. In any case where
a refusal is purported to relate to only
a part of the property, the determina-
tion of whether or not there has been a
complete and unqualified refusal to ac-
cept ownership will depend on all of the
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